lowa Officeofthe Chief Information Officer
Contracts Declaration & Execution ("CD&E™)

Titleof Contract: Capgemini ConsultingServices Agreement Contract Number:
("Agreement™). 2020BUS0426

State Agency's Name: lowa Office of the Chief Information Officer (""Agency"")

Vendor's Name: Capgemini America , Inc. (*"Vendor™.)

Contract to Begin/Effective Date of Expiration: Annual Extensions: Up to
Date: As of the dateoflast May |, 2023 seven (7) Annual One Year
signature below, Renewals.

Documents Incorporated/Qrder of Precedence, ThisAgreementandanyandallattachmentsto

this Agreement whichare incorporated by referenceas iffully set forth herein together comprise the
termsand conditions governing the relationship between the Parties (""Agreement™). In thecase of
any conflict orinconsistency between the specific provisions of this Agreement orany attachnments
hereto, such conflict orinconsistency shall be resolved in the following order:

I. First by giving preference to any Special Termsand Conditions/Ancillary Agreements
addressing compliance concerns;

2. Second by giving preference tothe specific provisions of the Capgemini Consulting Services
Agreement;

3. Third bygivingpreferencetothespecific provisionsofany Purchasing Instruments (Purchase
Order(s)/Statement(s)) executed under the Capgemini Consulting Services Agreement ;

4. Sixth by giving preference to any other Special Termsand Conditions executed under the
Capgemini Consulting Services Agreement.

Notes:
« This Agreement does notguarantee any minimum level of purchases, usage,orcompensation;

«  This Agreementisavailable to any Governmental Entity , including State Agenciesand
political subdivisions, in the State of lowa;

»  Absenats eparate,lawful procurement basisjustifying the purchase, only the Servicesand/or
Deliverables available underthe GSA Schedule areavailable underthis Agreement;

»  Developmentanddelivery ofsource code, applications,software,oranysimilarscope of work
are prohibited underthis Agreement ;




e Pursuant to Section 12.1, Governmental Entities making purchases hereunder may require
Vendor, Vendor Contractors, or Vendor Personnel to execute ancillary agreements to address
compliance, legal, confidentiality, and privacy concerns that may be unique to an applicable
Governmental Entity. Notwithstanding the foregoing, Governmental Entities making
purchases hereunder shall not provide or make available to Vendor, Vendor Contractors, or
Vendor Personnel any Personal Data.

IN WITNESS WHEREOF, in consideration of the mutual covenants set forth in this Agreement
and for other good and valuable consideration, the receipt, adequacy, and legal sufficiency of which
are hereby acknowledged, the Parties have entered into this Agreement and have caused their duly
authorized representatives to execute this Agreement.

Vendor: Capgemini America, Inc.

= Date Signed
J Nk L
May 29, 2020

Printed Name and Title of Person Signing

Mark Stein
Executive Vice President

Address
The Towers at Williams Square
Central Tower _
5215 N. O'Connor Blvd, Suite 250
Irving, TX. 75039

State of Iowa, acting by and through the Iowa Office of the Chief Information Officer:

By (Authorized, Signature) Date Signed
L 5| 24|2020

Printed Name and Title of Person Signing
Annette Dunn, Director

Address
200 E. Grand Avenue
Des Moines, IA, 50309

May 28, 2020 q
e




lowa Office of the Chief Information Officer
Capgemini Consulting Services Agreement

This Agreement for consulting and other professional services is made and is effective as of the
dateidentified onthe Contract Declarations and Executions Page ("' Effective Date'), by and between the
State of lowa, acting by and through the lowa Office of the Chief Information Officer (" Agency') ,and
Capgemini America, Inc., acorporation organized under the laws of New Jersey ('Vendor"). The parties
may be referred to herein individually asa'Party' orcollectively as the"Parties.” The Parties agree to
the following:

l. Overview.

1.1 . Pumose. This Agreement establishes the terms and conditions pursuant to which the
Agency may procure professional consultingservices as furtherdescribed hereinand any
Purchasing Instrument(s) attached hereto.

12.  Term. Theinitialtermofthis Agreementshallbeasstated onthe CD&E, unless terminated
earlier inaccordance with the terms of this Agreement. Afterexpiration of the initial term,
the Agencyshallhave theoption to extend/renew this Agreementasstated on the CD&E.
The initial term and any extensions and renewalsshallbecollectively referred to herein as
the"Term " The decision to extend orrenew this Agreementshall be atthesole optionof
the Agency and may be exercised by the Agency by providing written notice to Vendor.

13.  Auth orities. The Parties enter into this agreement pursuant to authority granted to the
Office of the Chief Information Officer, lowa Code Chapter 8B.24(5)(b)(2) where "-the
contract, price, terms, and conditions are no less favorable than the contractor's current
federalsupply contractprice,terms,and cond itions;the contractor has indicated in writing
awillingness to extend such price, terms,and conditions to the office.." Applicabletoand
specifically for purposes of this agreement, the Vendor's federal supply contract is GSA
contract number is GS-35F-060 IM.

2. Definitions. In addition to any other terms that may bedefined elsewhere in this Agreement, the
following terms shall have the following meanings:

1 . "Acceptance” means the Agency has determined a portion of the Services
and/or Deliv erables, satisfy its Acceptance Tests. ""Final Acceptance™ means the
Agency has determined all Services and/or Deliverables in a multi-component
Deliverable,satisfy the Agency's Acceptance Tests. "Non-acceptance" means the Agency
has determined that a portion of or all of the Servic es and/or Deliverables have not
satisfied the Agency 's Specifications.

2 ""Acceptance Criteria” means the Specificati ons, goals, performance measures or
standard s, testing results, requirements, technical standards, representations, or other
criteriamutually agreed upon by the Parties and against which Acceptance Tests are
conducted, includingany oftheforegoingstated orexpressed intheapplicable Purchasing
Instrument.

3 " Acceptance Tests" or "Acceptance Testing' means the review performed by or on

behalf ofthe Agency to determine whether any Services and/or Deliv erables the meet
Acceptance Criteria or otherwise satisfy the Agency.asdetermined by the Agency in its

sole discretion .



"Agreement," unless thecontextrequires otherwise, means the collective documentation
as mutually agreed to by the Parties memorializing the terms of the agreement identified
on the CD&E and all other attachments to the CD&E, accompanying the CD&E, or
executed under or pursuantto the Agreement.

"Applicable Law' means any state and federal laws, rules, regulations, standards, and
orders applicable to VVendor as a service provider independently of the services being

provided hereunder.

"'Confidential Information' means, subject toany applicable federal, state, or local laws
and regu lations, including lowa Code Chapter 22, any confidential or proprietary
information or trade secrets disclosed by either Party (*'Disclosing Party"") to the other
arty ("'Receiving Party") that, at the time of disclosure, is designated as confidential (or
like design ation), isdisclosed incircumstances of confidence, or would beunderstood by
the Parties, exercising reasonable business judgment, to be confidential. Confidential
Information does not include any information that: (i) was rightfully in the possession of
the Receiving Party from a source other than the DisclosingParty prior to the time of
disclosure of the information by the Disclosing Party to the Receiving Party; (ii) was
known to the Receiving Party prior to the disclosure of the information by the Disclosing
Party; (iii) was disclosed to the ReceivingParty withoutrestriction byan independent Third
Party havinga legal right to disclose the information; (iv) isin the public domain or shall
have become publicly available other thanasaresult ofdisclosure by the Receiving Party
in violation of this Agreement or in breach of any other agreement with the Disclosing
Party; (v) is independently developed by the Receiving Party without any reliance on
Confidential Information disclosed by the Disclosin g Party; (vi) is disclosed or is required
orauthorized to be disclosed pursuantto law, rule, regulation, subpoena, summons, orthe
order of a court, lawful custodian, governmental agency, or regulatory authority, or by
applicable regulatory or professional standards and in compliance with section 10.1.5 of
this Agreement; or (vii) isdisclosed by the Receiving Party with thewritten consentofthe
Disclosing Party. For the sake of clarity and avoidance of doubt, Vendor will not disclose
to the Agency any Confidential Information withoutexpressly identifying with
particularity theconfidential nature ofany such information in theapplicable Purchasing
Instrument.

""Customer Data'" means all in formation, data , mat erials, or documents (i nclud in g
Confidential Information and Personal Data) originating with, disclosed by, provided by,
made accessible by, orotherwise obtained by or from the Agency, the State of lowa, State
Users, or Users, directly or indirectly, including from any Authorized Contractors of any
of the foregoi ng, related to this Agreement in any way whatsoever. regardless of form,
in cludingall information, data, mat erials, or documents accessed, used. or developed by
Vendor in connection with any Customer-Owned Deliverables provided hereund er and all
originals and copies of any of the foregoing.

""Customer Property' means any property, whethertangibleorintangible, of or belonging
to the Agency, including Customer Data and Customer-Owned Deliverables, software.
hardw are, programs, or other property possessed, owned, or otherwise controlled.
maintained, or licensed by the Agency, including Third Party Software or Third Party

Intellectual Property.

""Customer-Owned Deliverables' means any Deliverables d iscovered, created. or
developed by Vendor, Vendor Contractors , or Vendor Personnel at the direction of the
Agency or for a specific Project und er thi s Agreement.
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2 "'Deficiency** means an error, failure, omission, or other problem of any nature whatsoever
related to the Services and /or a Deliverable(s) including any failure ofa Deli verable(s) to
conformto or meet an appli cable Specification.

2.11. "Delive rables"'means all of the work, work product, items, materials, and prope rty to be
created, developed, produced, deli vered, performed, or provided by or on behalf of, or
otherwise made available through, Vendor , Vendor Contractors, or Vendor Personn el,
directly, in connection with this Agreement including and required to be delivered to the
Agency as specifically identi fied, defined , and agreed upon in a Purchasing Instrument
executed hereunder.

2.12. "Finally Determined" means when a claim or dispute has been finally determined by a
court of competent jurisdiction or other agreed-upon governing body and either (a) no
associated appeal has tim ely been sought if capable of bein g sought, or (b) any and all
appellate rights properly exercised have otherwise beenexhausted.

2.13.  "Governmental Entity**shall include any govemmental entity, as defined in lowa Code
Section SA.10I ,orany successor provision to thatsection. Theterm Governmental Entity
includes the Executive Branch, Legislative Branch , Judicial Branch, agencies, independent
agencies, courts , boards, authorities, institution s, establis hm ents, divisions. bureaus,
commiss ions, committees, councils, examining boards, public utilities,offices of elective
constitutional or statutory officers, and other un its, branches, or entities of government,
includin g political subdivisions or other local govemmental entities.

2.14.  "LT. Governance Document(s)" or "Governance Document(s)" means any Information
Technology poli cies, standard s, processes, guid elines, or procedures developed by he

OCIO or the Agency.

2.15.  "Office of the Chief Information Officer' or "OCIO" means the Office of the Chief
Information Officer of th e State of lowa established by lowaCode chapter 8B.

2.16. "Personal Data' means any information relating to an identified or identifiable person,
includ ing, but not limited to, Social Security or other govemment-issued identification
numb ers, accoun tsecurity information, financial account in formation. credit/debit/gift or
other payment card in formation, account passwords, int ellectu al property. document
identificationnumber, andsens itive or personal data (or equivalentterminology)as defined
under any law, statute, directive, regulation, policy , stand ard, interpretation, order
(including any and all legislative or regulatory amend ments or successors thereto)
regard ing privacy, data protection, information security obligations, or the processing of
personal data. For the avoidance of doubt, Personal Datashall include:

2.16.1. "Federal Tax Information™ or"FTI,"asdefined by InternalRevenue Servie

("IRS™)  Publication 1075 ("Pub  1075"). available al
; i 1I5-] , and corresponding | nternal

Revenue Code (IR C")rulesand regulations;

2.16.2. Any data or informati on covered under or protected by lowa Code chapter
715C;and

2.16.3. Any dataorinformation covered underor protected by lowa Code sections
422.20and422.72.


http://www.irs.gov/pub/irs-pdf/p1075.pdf

2.18.

2.19.

For purposes of this definition and this Agreement, "Process’ or "Processing’ or
"Processed" shall mean any operation or set of operations performed upon the Personal
Data, whether or not by automatic means, including collection, recording , organization,
use, transfer, disclosure, storage, manipulation, combination, and deletion of Personal
Data.

"Project" means amutually agreed upon scopeof Services and/or Deliverables which may
encompass one or more Purchasing Instruments.

""Purchasing Instrument™ means an individual transactional document or Statement of
Work executed hereunder for the purchase of Services or Deliverable(s) pursuant to this
Agreementwhich identifies thespecific Services or Deliverable(s) tobe purchased and any
Acceptance Criteria or Specifications related thereto.

""Services' means the consulting and other professional services as may be more fully
described hereunder or in any Purchasing Instrument(s) attached hereto.

""Special Terms and Conditions™ means any attachment hereto entitled, in whole or in
part, **Special Terms and Conditions' and which has been mutually agreed to by the
Parties,

"'Specifications' means any and all specifications, requirements, technical standards ,
performance standards, representations, warranties, criteria, and other specifications
related to any Services and/or Deliverables described or stated in this Agreement or any
Purchasing Instrument(s).

"Third Party" meansaperson orentity (includingany formofbusiness organization,such
as acorporation, partner ship, limited liability corporation, association, etc.) that is not a
party to this Agreement.

"Vendor", in addition to its meaning in the CD&E, shall, unless the context clearly
requires the contrary, be deemedto include Vendor Contractors and Vendor Personnel.

""Vendor Personnel' means employees, agents, independent contractors, or any other staff
or personnel acting on behalf of or at the direction of Vendor or any Vendor Contractor
performingor providing Services or Deliverables under this Agreement.

"Vendor Contractor(s)" means any of Vendor s authorized subcontractors. affiliates.
subsidiaries, or any other Third Party acting on behalf of or at the direction of VVendor,
directly or indirectly, in performing or providing Services or Deliverables under this
Agreement.

Services and Deliverables.

3.1

Performance.

3.1.1. Generally. Vendor shall commence, complete, and deliver all work and provide
all Services and/or Deliverables as defined by, described by. and in accordance
with the terms, conditions, requirements. Speci fications, and Acceptance
Criteria as set forth in this Agreement, including any Special Terms and
Conditions,any Purchasing Instrum ent(s) executed by the Parties hereunder, or
any related attachments ordocuments mutually agreed to by the Parties attached
hereto or associated herewith, including a " project plan(s)" or other similarly
captioned document.



4.

3.1.2.

Purchasing Instruments.

31.2.1.

3122,

31.23.

Generally. The Agency and Vendor may execute individual
Purchasing Instrument(s) identifying specific Services or
Deliverables to be purchased and provided hereunderand defining
related Acceptance Criteria, Specifications,ortermsand conditions
associated with the performanceand provisioningofsuch Servicesor
Deliverables. Individual Purchasing Instruments will be effective and
become valid and enforceable only when signed by both the Agency
and Vendor. Once a Purchasing Instrument has been executed,
Vendorwillcarry outand complete thedutiesand responsibilities set
forth intheapplicable Purchasing Instrument inaccordance with the
terms, conditi ons, requirements, Specifications, and Acceptance
Criteria setforth inthis Agreement, includingany Special Termsand
Conditions,the Purchasing Instrument orany related attachmentsor
documents attached hereto or associated herewith, including a
"project plan(s)" orothersimilarly captioned document.

Amendments to Purchasing Instruments. A Purchasing Instrument
may beamended, modified,orreplacedatanytime during the Term
upon the mutual written consent of Vendorand the Agency.

Change Order Procedure. The Agency mayatany time requesta
modification to the scope ofa Purchasing Instrument usinga change
order. The following procedures forachange order shall befollowed:

33 . Written Request.The Agency shall specify in
writing the desired modifications to the Purchasing
Instrument with the same degree of specificity as
in the original Purchasing Instrument.

»w . Vendor's Response. Vendor shall submit to the
Agency any proposed modifications to the
Purchasing Instrument and a firm cost proposal, if
applicable, forthe requested change order within five
(5) business days of receiving the Agency 'schange
order request.

n . Effect of Change Order. Both Parties must signand
date the change order to authorize the change in the
Services or Deliverable(s) described therein and
incorporate the changes into the applicable Purchasing
Instrument and this Agreement. No Services or
Deliverable(s)shall be provided pursuant to the change
order,andnopaymentshallbemadeonaccountofthe
change order until the change order is fully executed
by both Parties. Upon such execution, a change
order shall alter only that portion of a Purchasing
Instrument to which it expressly relates and shall not
otherwise affect the terms and conditions of the
Purchasing Instrument orthis Agreement.

Compensation and Additional Rights and Remedies.



4.1.

4.2.

4.3.

4.4.
4.5.

4.6.

4.7.

Certificationof Accuracy. Vendor certifiesthatthe Contractor's prices underthis contract
shall not exceed the prices at which the Vendor currently offers the Services and
Deliverables tothe US Government under theGSA's Multiple Award Schedule Program.

Bricing/Compensation. The fees for the Services and/or Deli verables, shall be in
accordance with the applicable Purchasing Instrument(s).

NoAdditional Fees. Other than as permitted by Section 4.2 (Pricing/Comp ensation), the
Agency shall notbe obligated to pay any other compensation, fees, expenses, costs, charges
or other amounts to Vendor in connection with this Agreement or any Purchasing
Inst rument(s ). For the avoidance of doubt, there shall be no reimbursable expenses
associated with this Agreement other than those set forth in the applicable Purchasing
Agreement , and Vendor shall be solely responsible for all other costs, charges, and
expenses it incurs in connection with this Agreement, including equipment, supplies,
personnel, salaries, benefits, insurance, training, conferences, telephone, utilities, start-up
costs, travel and lodging,and all other operational and administrative costsand expenses.

Reserved.

Pavment does not Imply Acceptance. Payment, including final payment, shall not be

construed as acceptance of any Services or Deliverables with Deficiencies, Errors, or
incomplete work, and Vendor shall remain responsible for full performance in compliance
with the terms and conditions of this Agreement. The first anniversary of Vendor's
acceptance of the last payment from the Agency shall operate as arelease of any and all
claims related to this Agreement that \Vendor may haveor be capable of asserting against
the Agency, except for those claims that Vendor may have after said period for payment
by the Agency for Services performed hereunder.

lavoices. In thefrequenciessetforth inthe applicable Purchasing Instrument, Vendor shall
submitan invoice to the Agency requesting pay ment of the fees orother compensation to
which it is entitled under Section 4.1(Pricing/Compensation). All invoices submitted by
Vendor shall comply with all applicable rules concerning pay ment of such fees, charges,
or other claims and shall contain appropriate documentation as necessary to supportthe
fees or charges included on the invoice and all information reasonably requested by the
Agency. Any Purchasing Instrument executed pursuant to this Agreement will include a
maximum number of hours. If required by the applicable Purchasing Ins trument, the
Agency may verify Vend or's performance/provisioning of Services and/or Deliverable(s)
outlined in the invoice before making payment. The Agency shall pay all approved invoices
inarrears and, to the extent applicable, in conformance with lowa Code section 8A.514
and corresponding implementing rules, regu lations, and policies. The Agency may pay in
less than sixty (60) days, butan election to pay in less than sixty (60) days shall not, to the
extentapplicable,actasan implied waiver of lowaCodesection 8A.514. The Agency shall
alsopay Vendor 1% interest on any past due amounts forthe period from its due date until
itis paid in full. Notwithstand ing anything herein to the contr ary, the Agency shall have
the right to dispute any invoice submitted for payment and withhold payment of any
disputed amount if the Agency reasonably believes the invoice is inaccurate or incorrect in
any way.

Erroneous Payments and Credits. Vendorshall promptly payor refund tothe Agency the

fullamount ofany overpayment orerroneous payment within ten (10) business days after
either discovery by Vendor or notification by the Agency of the overpayment or erroneous
payment. Inthe event Vendor fails to timely pay or refund any amounts due the Agency
underthis Section 4.8 (Erroneous Payments and Credits), the Agency may charge interest
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4.8.

4.9.
4.10.

of one percent (1%) per month compounded on the outstanding balance each month after
the date paymentor refund is due , or the maximum amount otherwise allowed by law,
whichever is greater. The Agency may, in its sole discretion, elect to have Vendor apply
any amounts due and owing the Agency under this Section 4.8 (Erroneous Payments and
Credits) against any amounts payable by the Agency under this Agreement.

Set-off Against Sums Owed by Vendor. In the event Vendor owes the Agency any sum

under the terms of this Agreement pursuant to a judgm ent, or pursuant to any law, the
Agency may set off such sum againstany sum invoiced to the Agency by Vendor in the
Agency's sole discretion. Any amounts due the Agency as damages may be deducted by
the Agency from any money or sum payable by the Agency to Vendor pursuant to this
Agreement or any other agreement between VVendor and the Agency.

Reserved.
Reserved.

4.11 . Administrative Fees. Without affecting the approved prices or discounts specified in the

Agreement, Vendor shall provide to the State of lowa a 1.00% administrative fee on all
sales madeagainst this agreement. The 1.00%administrative fee is to bepaid quarterly to
the lowa Office ofthe Chief Information Officer, Business Service Division,200 E. Grand
Avenue , Des Moines IA 50309, Attn: Business Services Division Adm inistrator.

Payment shall be made in accordance with the following schedule:

Period End Fee Due
June 30 July 31
September 30 October 31
December 31 Janu ary 31
March 31 April 30

4.1 2. Survives Termination. Vend or's duties , obligations, and liabilities as set forth in this

Section 4 (Compensation and Additional Rights and Remedies) shallsurvive termination
ofthis Agreement andshallapply toallacts oromissions taken ormadein connection with
Vendor's, Vendor Contractor's, or Vendor Personnel's performance of this Agreement
regardless of the date any potential claim or breach is made or discovered by the Agency
orits Authorized Contractors.

5. Acceptance Tests, Project Management,and Program Management.

5.1.

Acceptance Testing. All Services and/or Deliverables shall be subject to the Agency 's

Acceptance Testin g and Acc eptance, as may be further described in a Purchasing
Instrument(s). Uponcompletion ofallwork to be performed by Vendor with respect toany
Services, Deliverable orgroup of Deliverables Vendorshall deliver awritten notice to the
Agency certifying that the foregoing meets and confonns to applicable Acceptance Criteria
and isready forthe Agency toconduct Acceptance Tests. Atthe Agency's request. Vendor
shallassistthe Agency in performingAcceptance Testsatnoadditional costto the Agency.
assetforthin theapplicable Purchasing Instrument Within a reasonable period oftime as
set forth in the Purchasi ng Instrument after the Agency has completed its Acceptance
Testing, the Agency shall provide Vendor with written notice of Acceptance or Non-
acceptance with respect to the Services and/or each Deliverable or any portion thereof.
evaluated duringsuch Acceptance Testing. If the Agency determines that the Services
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5.2.

and/or Deliverable(s) in whole or in part, satisfies its Acceptance Tests, the Agency shall
provide Vendor with notice of Acceptance with respect to such Services and/or
Deliverable(s). If the Agency determines that the Services and/or Deliverable(s) in whole
or in part, fails to satisfy its Acceptance Tests, the Agency shall provide Vendor with notice
of Non-Acceptance with respect to such Services and/or Deliverable(s). In the event the
Agency provides notice of Non-Acceptance to Vendor with respect to any Services and/or
Deliverable(s) Vendor shall correct such Services and/or Deliverable(s) and submit it to
the Agency within ten (I 0) days of Vendor's receipt of notice of Non-acceptance so the
Agency may re-conduct its Acceptance Tests with respect to such Services and/or
Deliverable(s). In the event the Agency determines after re-conducting its Acceptance
Tests such Services and/or Deliverable(s) continue to fail to satisfy its Acceptance Tests,
then the Agency shall have the continuing right, at its sole option , to:

5.1.1.  Require Vendor to correct and repair such Services and/or Deliverable(s) within
such period of time as the Agency may specify in awritten notice to Vendor;

5.1.2. Refuse to accept such Services and/or Deliverable(s) without penalty or legal
liability and without any obligation to pay any fees or other amounts associated
with such Services and/or Deliverable(s) or receive a refund of any fees or
amounts already paid with respect to such Services and/or Delive rable(s);

5.1.3. Accept such Services and/or Deliverable(s) on the condition that any fees or other
amounts payable with respect thereto shall be reduced or discounted to reflect, to
the Agency's satis faction , the Deficiencies or Errors present therein and any
reduced value of such Services and/or Deliverable(s); or

5.1.4. To the extent that the non-complying Services/or Deliverable is a material
component of the Services, terminate the applicable Purchasing Instrument or
seek any and all available remedies , including damages. Notwithstanding any
other provisions of this Agreement related to termination and provided that the
non-complying Service(s) and/or Deliverable is not likely to be cured within a
reasonable period of time, the Agency may terminate a Purchasing Instrument in
its entirety pursuant to this Section 5.1.4 without providing Vendor any notice or
opportunity tocure.

For Services and/or Deliverables that contain multiple individual components that may
have their own Acceptance Testing process, the Agency ' s right to exercise the foregoing
rights and remedies, including termination of the applicable Purchasing Ins trument , shall
remain in effect until Acceptance Tests are successfully completed to the Agency 's
satisfaction and the Agency has provided Vendor with written notice of Final Acceptance.

5.2.1.  Vendor or Project Manager. Vendor shall designate , in wntmg, a Project
Manager acceptable to the Agency. Vendor will assign a Project Manager of a
management level sufficient to ensure timely responses from all Vendor
Personnel, timely completion of tasks and achievement of milestones , and whose
resume and qualifications will be reviewed and approved by the Agency prior to
his or her appointment as Vendor ' s Project Manager. Vendor represents and
warrants that its Project Manager will be fully qualified to perform the tasks
required of that position under this Agreement. Any written commitment by
Vendor's Project Manager and persons designated by her or him in writing for
this pur pose, within the scope of this Agreement, shall be binding upon Vendor.
Vendor's Project Manager shall exercise her or his best efforts while performing
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5.2.2.

5.2.3.

5.2.4.

under this Agreement. Vendor 's Project Manager may be onsite or remote as
needed during the course of work and as set forth in the applicable Purchasing
Instrument, asforcemajeureeventsallow,and will beavailab le either inperson,
by telephone, or by email to respond promptly during the business day to
inquiriesfromthe Agency . Anybinding decisions madeonbehalf ofthe VVendor
shall be made by VP-level personnel.

Revi ew Meetings. Vendor's Project Manager shall meet weekly with the
Agency's project manager and representat ives, unless otherwise mutu ally agreed
by the Parties, to discuss progress made by Vendor or performance issues. At
each review meeting, Vendor's Project Manager shall provide astatus report,
which shall include, at minimum , the information described in Section 5.2.3
(Reports) and describe any problems or concerns encountered since the last
meeting. Atthe nextscheduled meeting after which any Party has identified a
problem in writing, Vendor shall provide a report setting forth activities
und ertaken , or to be und ertaken , to resolve the problem, together with the
anticipated completion dates of such activities. Any Party may recommend
alternative courses of action or changes that will facilitate problem resolution .
Vendor shall maintai n records of such reports and other communications issued
in writing during the course of its performance of this Agreement.

Reports. Vendor shall provide the Agency with weekly status reports that
describe, at a minimum , the previous week's activities, including problems
encountered and their disposition, results of tests, whether or notdeadlines were
met, status of Servicesor Deli verab les,any problems that may have arisen that
need to be addressed before proceeding to the nextweek's activities, and any
other information the Agency may request. Vendor's proposed format and level
of detail for its status reports shall be subject to the Agency's approval.

Problem Reporting Omissions. The Agency's receipt of a report that identifies
any problems shall notrelieve VVendor of any ob ligation under this Agreement
orwaive any other remedy under this Agreement or at law or equity the Agency
may haveunlesssuchproblems aretheresultof ordependent uponthe Agency's
performance or fulfillment of its responsibilities. The Agency' s failure to
identify the extent ofa problem, Defic iency, or Error , or the extent of damages
incurred as aresultofaproblem, Deficiency , or Error, shall notact asawaiver
of performance under this Agreement.

6. Ownership and Intellectual Property.

6.1.

6.2.

-Exceptas specifically granted in a Purchasing

Instrum ent, otheragreement orasotherwise provided in this Agreement, Vendorshall own
all Deliverables thatwere independently and exclusively developed by Vendor prior to the
Effective Date of this Agreement (""Vendor-Owned Deliverables™) .

Ownership and Assignment of Customer-Owned Deliverables, Vendor hereby irrevocably

assigns, transfers, and conveys to the Agency allright, title and interestin and to Customer-
Owned Deliverables . Vendor represents and warrants that the Agency shall acquire good
and clear title toall Customer-Owned Deli verab les, free fromany claims, liens, security
interests, encumbrances, intellectual property rights, proprietary rights , or other rights or
interests of Vendor or of any Third Party, including Vendor Contractors and VVendor

Personnel. Vendorshallnotretain any property interests orotherrights inor to Customer-
Owned Deliverables andshall not useany Customer-Owned Deliverables, in whole orin
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6.3.

6.4.

6.5.

6.6.

6.7.

6.8.

part, forany purpose,without theprior writtenconsentof the Agency comm issioningsuch
Deliverables and the paymentofsuch royalties orother compensation as the Agency deems
appropriate. Imm ediately upon th e request of the Agency, Vendor will de liver to the
Agency ordestroy, or both, at the Agency's option, all copies of any Customer-Owned
Deliverablesin the possession of Vendor .

Waiver. To theextentany of Vendor'srights in any Custo mer-Owned Deliverables are not
subject to assignment or transfer hereunder, includ in gany moral rights orany rights of
attribution or integity, Vendor, Vendor Contractors, and Vendor Personnel hereby
irrevocably and un cond itiona lly waives allsuch rights and enforcement thereofand agrees
notto challengethe Agency'srights in and to Customer-Owned Deliverables.

Eurther Assurances. Atthe State of lowa's or Agency 's request, Vendorwillboth during
and after the termination or expiration of this Agreement, execute and deliver such
instruments, provide all facts known to it, and takesuch other action as may be requested
by the State of lowaor Agency to Establish, perfect, or protectthe Agency's rights inand
to Customer-Owned Deliverables and to carry out the assignmen ts, trans fers, and
conveyances set forth in Section 6.2 (Ownership and Assignment of Custo mer-Owned
Deliverab les).

i Property. Exceptas oth erwis eagreed toby the Parties in writin g,
inthe eventa Deliverable(s) is comprised of Third Party Intellectual Property, Vendor shall
assistthe Agency inpursuingalicenseagreement theterms and cond itionsof which are
acceptable to the Agency. Un less otherwise agreed to by the Agency in writing, such
license shall be an ir revocable, nonexcl usive. perpetu al, royalty-free license to use.
rep roduce, prepare derivative works based upon, distribute copies of, perform, display, and
hostthe Third Party Intellectual Property,and to authorize others to do thesameon the
Agency's behalf, includ ing its Auth orized Contractors.

and State Government. Ifalloraportion of the funding used to pay

for Customer-Owned Deliverables is being provided th rough a grant from the Federal
Gove rnment, Vendor acknowledges and agrees that pursuant to appli cable federal laws.
regulations, circulars, and bulleti ns, the awarding agency of the Federal Gove mment
reserves and will receive certain rights as set forth in the applicable Purch asing Instrument,
including a royalty-free, non-exclusive and irrevocahle license to reproduce, pub lish.or
otherwise use, and to authorize others to use. for Federal Gove rnment purposes. the
Customer-Owned Deliverables developed under th is Agreement and the copyrightin and
to such Custom er-Owned Deli verables.

Cus tomer Properfy. Vendor will not have access to Customer Property under th is
Agreement.

Survives Termination. Vendor's duties, obligations. and liabili ties as set forth in this
Section 6 (Ownership and Int ellectual Property ) shall sur vive terminati on of this
Agreement and shall apply to all acts or omissions taken or made in connection with
Vendor's, Vendor Contractor's,or Vend or Personnel’s performance of this Agreement
regardless of thedate any potential claim or breach is madeordiscovered by the Agency
or its Auth orized Contractors.

Representations, Warranties, and Covenants.

71

Intellecti al Praperty.Vendorrepresents and warrants that: (i) th e Deliverables;and (ii) the
Agency 'suseof,and exercise ofany rights with respect to. the Deliverables. do notand
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72.

7.3,

willnot, underany circumstances, misappropriate a trade secretor infringe upon orvio late
any copyright, patent , trademark , trade dress, or other intellectual propert y right.
proprietary right, or personal right of any Third Party. Vendor further represents and
warrants there is no pending cla im, li tigation, or action that is based on a claim of
infringementorviolation ofan intellectual property right, proprietary right, or personal
rightor misappropriation ofa trade secretrelated to any Deliverables. Vendor shall inform
the Agency in writing promptl y upon becoming aware of any actua |, potenti al, or
threatened claim of or cause of action for infringement or violation or an intell ectual
propertyright, proprietary right, or personal rightor misappropriationof atrade secret.

. Vendor represents, warrants, and covenants thatall Services to be
performed under this Agreementshallbeperformed in aprofessional,competent diligent,
and workmanlike manner by knowledgeable, trained, and qu alified personnel, all n
accordance with the terms and conditions of this Agreement and the stand ards of
performance considered generally acceptablein theindustry forsim ilar tasks and projects.
Intheabsence ofa Specification forthe performanceofany portion of this Agreement, the
Parties agree that theapplicable specification shall be the generally accepted indust 1y
standard . So longas the Agency notifies Vendorofany Services performed in violation of
this standard within thirty (30) days of performance of such Services, Vendor shallre-
perform the Services atno cost to the Agency , such that the Services are rendered in the
above-specified manner, or if \Vendor isunable to perform the Services as warranted.
Vendorshall reimburse the Agency any fees or compen sation paid to Vendor for the
unsatisfactor yServices.

Compliance with Law. Vendor represents, warrants, covenants, and promis es tha tVendor.
Vendor Contractors,and Vendor Personnelhave complied with, and shall continueto
comply with all Applicable Laws both generally and in conn ection with the performance
of this Agreement, inclu dingthefollowing:

73.1.  Those prohibitin g discriminat ory employment practices or related to equal
opportunity in employmentoraffirmativ e action under federalorstate law. ru les,
regulations. or orders, including lowa Code chapter 216 and section 198.7 and
corresponding rules of the lowa Departmentof Administrative Services and the
lowa Civil Rights Commission. Upon the Agency's written request. Vendor
shallsubm itto the Agency acopyofits affirmative action plan. containing goals.
time specifications, accessibility plans. and policies as required by lowa
Administrative Code chapter 11-121 .

7.3.2. Those requiring the use of targeted s mall businesses as subcontracto rs and
supp liers in connection with governmentcontracts.provided thatthe Agency
makes VVendor aware of therequirements.

7.3.3.  Thosepertaining to any permitting and licensure requirements in carrying out
the work performed under this Agreement. provided that the Agency mak es
Vendor aware ofth e requirements.

7.3.4. Those relating to prevailin g wages, occupational safety and health standarcs.
payment of taxes, gift laws, and lobbyinglaws.

73.5. Applicable provisions of Section 508 of th e Rehabilit ation Actof 1 973. as
amended, includ ing Web Content Accessibility Gu idelin es (WCAG) 2.1.
includinganyamendmentsthereto orany subsequentversions th ereof.and all
standards and requireme nts established by the Architectu raland Transportation
Barriers Access Board.
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74.

75.

76.
7.7.

78.

7.3.6.  Allapplicable I.T. Governance Document(s).

7.3.7. To the extent a portion of the fundingused to pay for the Deliverables is being
provided through a grant from the federal governm ent, any terms or conditions
required to be included in a contract between the Agency and a contractor
pursuant to applicable federal laws, regulations, circulars, and bulletins , as such
terms and conditions to be set forth in theapplicable Purchasing Instrument.

7.3.8.  IRSPub 1075.
7.3.9. lowa Code sections 422.20 and 422.72.

Vendor shall takesuch steps as necessary to ensure Vendor Contractors and Vendor
Personnel arebound by thetermsand conditions contained in this Section 7.3 (Compliance
with Law). Notwithstanding anything in this Agreement to thecontrary, Vend or, Vendor
Contractors,and Vendor Personnel's failure to fulfillany requirement set forth in this
Section 7.3 (Compliance with Law) that is not cured within thirty (30) days of receipt of
notice fromthe Agency shall be regarded as a material breach of this Agreement the
Agency may cancel, terminate, or suspend, in wholeor in part, this Agreement or any
Purchasing Instruments executed hereunder. In addition, the Agency may declare Vendor
or Vendor Contractors ineligible forfuture Agency contractsinaccordance with authorized
proceduresor Vendor or Vendor Contractors may be subjectto other sanctions as provided

by law or rule.

No Conflicts. Vendorrepresents, warrants, and covenants that it is unaware ofany
relationship existing atthe time of the formation of this Agreement, or will exist during the
Term of the Agreement, between VVendor, Vendor Contractors, or Vendor Personnel and
the Agency or the State of lowa orany of its employees or Authorized Contractors that is
or may constituteaconflict of interest orappearance of im propriety, or that would conflict
in any manner or degree with the performance of its obligations under this Agreement. To
the extent appli cable, the provisions of lowa Code Chapter 68B shall apply to this
Agreement andany Purchasing Instruments executed hereund er,and VVend or, Vendor
Contractors, and Vendor Personnel shall not engage in or permitany Third Party to engage
in any conduct thatwould violate that chapter.

Up to Dateon Pavments. Vendor represents and warrants that, to the best of its knowledge,
it is not in arrears with respect to the payment of any monies due and owing the State of
lowa, including the payment of taxes and employee benefits.

Reserved.

Cumulative Warranties. Except to the extent otherwise provided herein , Vendor's
warranties provided in this Section 7 (Representations, Warranties, and Covenants) are in
addition to and not in lieu of any other warranties provided in this Agreement. All
warranties provided for in this Agreementshall be cumu lative, shall be deemed consis tent
and not in conflict, are intended to be given full force and effect and to be interpreted
expansively to give the broadest warranty protectionto the Agency.

Survives Termination. Vendor 's duties, obli gati ons, and liabilities as set forth in this
Section 7 (Representations, Warrant ies, and Covenants) shall survive termination of this
Agreement and shall apply to all acts or omissions taken or made in connection with
Vendor's, Vendor Contractor's , or Vendor Personnel's performance of this Agreement
regardless of the date any potential claim or breach is made or discovered by the Agency

or its Authorized Contractors.
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79.

EXCEPT FOR THE WARRANTIES CONTAINED WITHIN THIS AGREEMENT
VENDOR DISCLAIMS ANY AND ALL EXPRESS OR IMPLIED WARRAN TIES:
INCLUDING ANY WARRANTIES OF MERCHANTABILITY, FITNESS FOR
PURPOSE, OR WITH RESPECT TO DESIGN OR LATENT DEFECTS, SECURITY OF
DATA OUTSIDE OF VENDOR ' S MANAGED NETWORKS, OR COMPLIANCE
WITH LAWS , REGULA TIONS , OR OFFICIAL GOVERNMENT RELEASES
APPLICABLE TO THE AGENCY.

Indemnification .

81 . Gepera lly . Vendor and its successors and permitted assigns shall indemnify and hold

harmless the Agency and their em ployees, offic ers, board members, agent,
representatives, and officials ("' Indemn itees'") from and againstany and allclaims , actions,
suits, liabili ties,damages, losses, settlements, demands, judgments, reasonable costs, and
any other expenses (including the costs, expenses, and reasonable attomey fees of counsel
retained by any Indemnitee) directly or indirectly related to, resulting from, orarising out
of this Agreement, including any claims related to, resulting from, or arising out of:

8.1.1. Any violation or breach of any term or condition of this Agreementby or on
behalfofVendorwhich constitutes the furnishing ormakingby Vendor, directly
or in directly , of any statement, representation, warranty, or certification in
connection with this Agreement that is intent ionally false, decept ive, or
misl eading;

8.1.2. 2. Any grossly negligent act or omissions, intentional or willful m is condu
ct, or unlawful acts of VVendor, Vendor Contractors, or Vendor Personnel;

8.1 3. Vendor's , Vendor Contractor' s, or Vendor Personn el's performance or
attempted performance of this Agreement, to the extent that such claim arises
from Vend or, Vendor Contractor 's or Vendor Personnel's gross negligence or
willful mis conduct;

8.1.4.  Vendor, Vendor Contractors, or Vendor Personnel's failure to comply with any
applicablelocal,state,and federal laws, rules, ordinances, regulations standards,
or orders asthey apply to Vendor in the performance ofthis Agreement;

815. 5. Any failure by Vendor or Vendor Contractors to make all reports,
paym encs, withholdin gs, or provide any i nsurance required by federal and
state law. incl uding with respect to Social Security , workers compensation.
emplo yee income, the Affordable Care Act, and other taxes , fees. or costs
required by Vendor or Vendor Contractors to conduct business in the State of
lowa;

8.1.6. Any claim involving any personal injury or damage to prope rty (excluding
softwareordata), including Customer Property, caused. in whole or in part by
Vendor's, Vendor Contractors-, or Vendor Personn el's negligence or willful
mis cond uct related to the work performed or any Deliverables provided under
this Agreement, includin gany Security Breach:

8.1.7. Vendor's, Vendor Contractor's, or Vendor Personn el's breach of any li cense
terms, conditions, orrestrictions applicable to, or violation or misappropriation
ofany intellectual property rights orinterests in. any Customer Property thathas
been licensed to the Agency or otherwise made available or accessi ble to the
Agency or Vendor by a Third Party; provided that Cli ent warrants that ithas the
rightundersuch licenseterms. conditions or restrictionsto disclose and provide
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8.3,

8.4

access tosuch Customer Property to Vendor, Vendor Contractorand/or Vendor
Personnel;

8.1.8.  Any claim for violation or infringement of any statutory or common law rights or
any otherrights of any person or entity, including any claims or causes of action
involving torts, personal inju ry, defamation, or rights of pub li city, privacy,
confidentiality, misappropriation, or secur ity, including any Security Breach
solely to the extent caus ed, in whole or in part, by Vendor, Vendor Contractors,
or Vendor Personnel's gross negligence or willful mis condu ct;

81 9. Any claim for wages, benefits, compensation, insurance, discrimination, or other
similar claims asserted against the Agency by any Vendor Personnel, or any
claim , penalties, or fines made, levied, assessed, or imposed by another
Governmental Entity against the Agency in any way related to or involvingthe
misclassification ofemployees asindependent contractors orany allegations or
findings of the existence of a joint-employment relationship involving any
Vendor Personnel; or

8.1.10. Any claim of misappropriation of a trade secret or infringement or violation of
any intellectual property rights, proprietary rights, or personal rights of any Third
Party, includingany claim thatany Deliverable(s) or any use, access to,or the
exercise of any rights with respect to any of the foregoing ("*Indemnified
Items'™) in fringes, violates, or misappropriates any patent, copyr ight, trade
secret, trademark, trade dress, mask work, utility design, or other proprietary
right of any Third Party (collectively " Claim(s)").

InfrincementClaim Additional Remedy. Ifthe Indemnified Items, orany portion ofthem,

become or are likely to become thesubject ofaClaim as provided in Section8.1.10. then.

in addition to payingany damages and attorney fees as required above, Vendor shall, at its

option, either:

8.2.1. Immediately replace or modify the Indemnified Items, without loss of material
functionality or performance, to make them non-infringing, or

8.2.2.  Immediately procure for the Agency theright to continue using the Indemnified
Items.

Any costs associated with implementing either of the above alternatives will be borne by
Vendor. If Vendor fails to provide one of the foregoing remedies within forty-five (45)
days of notice ofthe Claim, inaddition toany other remedies availableto the Agency under
this Agreement, at law, or in equity, the Agency shall have the right, atits sole option. to
terminate this Agreementor any applicable Purchasing Instrument, in whole orin part and
have Vendorrefundtothe Agency allassociated fees,compensation or otheramounts paid
by the Agency.

Vendor'sobligations underthis Section 8 (Indemnification) arenotlimited to Third Party
claims butshall also apply toany claims thateither Party may assert against theother.

Vendor's dut ies, obligations, and liabilities as setforth in this Section 8 (Indemnification)
shall survive termination ofthis Agreement foraperiod ofoneyear following termination
ofthis Agreementandshallapply toallacts oromissions taken ormadein connection with
Vendor's, Vendor Contractor's, or Vendor Personnel's performance of this Agreement
regardless of the date any potential claim or breach is made ordiscovered by the Agency
orany other Indemnitee.
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9. Default and Termination.

Termination for Cause by the Agency . The Agency may terminate this Agreement or a
Purchasing Instrument(s) upon written notice of Vendor 's breach of any material term,
conditi on, or provision of this Agreement or the applicable Purchasing Instrum ent, ifsuch
breach is not cured within thirty days following in the Agency's notice of breach or any
subsequent notice or correspondence delivered by the Agency to Vendor, provided that
cure is feasible. Any time allowed for cure of a default shall not eliminate or reduce any
liability Vendor may have for any dama ges, includingany liquidated damages. In addition,
the Agency may terminate this Agreement or Purchasing Instrument upon reasonable
advance notice and an opportunity to cure for any of the following reasons:

9.1.

9.1.1.

9.1.2.

9.1.3.

9.1.4.
9.15.

9.1.6.

9.1.7.

9.1.8.

9.1.9.

. Vendor , directly or in di rectly, furnished any statement, representation, wa
rranty , or certification in connection with this Agreement that is fals e,
deceptive, or materially incorrector incomplete;

Vend or's or Vendor Contractor 's officers, di rectors, empl oyees, agents,
subsidiaries, affili ates, contractors, or subcontractors has committed or engaged
in fraud, misappropriation, embezzlement, malf easance, misfeasance, or bad
faith;

Dissolution of Vendor or any parent or affiliate of Vendor owninga controlling
interestin Vendor;

Vendor terminates or suspends its business;

. Vendor's authorization to engage in business either in lowa or where
organized is suspended, terminated, revoked, or forfeited;

Vendor or Vendor Personnel has failed to comply with any applicable
in ternat ional , federa I, state, or local laws, rules, ordinances, regu lations,
standards, or orders when performing within the scope of this Agreement; or

The Agency determines or believes Vendor has engaged in conduct that has or
may expose the Agency to material li ability ;

Vendor or any Deli verable(s) infringes or allegedly infringes or violates any
patent, trademark , copyright, trade dre ss, or any other intellectual property right
or proprietary right, or misapp ropriates or allegedly misappropriates a trade
secret; or

Any of the following has been engaged in by or occurred with respect to Vendor
or any corporation, shar eholder, or entity havingor owninga controlling interest
in Vendor:

9.19.1.  Commencingor permitting afilingagainst it which is not discharged
within ninety (90) days, of acase or other proceeding seeking
liquidation, reorganization, orother relief with respect to itselfor its
debts underany bankruptcy, insolvency, orothersimilar law nowor
hereafter in effect;

9.1.9.2.  Filingan answer admitting the material allegations of a petition filed
against it in any involuntary case or other proceeding commenced
against it seekin g liquidation. reorganization. or other relief under
any bankruptcy, insolvency. orothersimilar law now or hereafter in
effect with respectto it or its debts;
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9.2.

9.3.

94.

9 1 9 .3. Consenling to any relief or to the appointment of or taking
possession by any such official in any voluntary case or other
proceeding commenced against it seeking liquidation,
reorganization, orother relief under any bankruptcy, insolvency, or

other similar law now or hereafter in effect with respect to it or its
debts;

9.1.9.4. Seeking or suffering the appointment of a trustee, receiver,
liquidator, custodian or other similar official ofitor any substantial
part of its assets;

9.1.9.S. Making an assignment for the benefit of creditors;

9.1. 9.6. Failing, being unable, or admitting in writing the inability generally
to pay its debts or obligations as they become due or failing to
maintain a positive net worth and such additional capital and
liquidity as is reasonably adequate or necessary in connection with
Vendor's performance of its obligations under this Agreement; or

9.1 .9.7. Taking any action to authorize any of the foregoing.

Therighttoter minate this Agreement orapplicab le Purchasing Instrument pursuantto this
Section9.1 (Termination for Cause by the Agency)shall bein addition to andnot exclusive
of other remedies available to the Agency and, notwithstanding any term ination, the
Agency shall be entitled to exercise any other rights and pursue any remedies available
under this Agreement, in law, atequity, or otherwise. Vendor shall notify the Agency in
writing if any of the foregoing events occur that would authorize the Agency to
immediately terminate this Agreement or a Purchasing Instrument.

. Vendor may only terminate an applicable Purchasing
Instrumentupon written notice of thebreach by the Agency ofany materialterm, condition,
orprovision ofthis Agreement related ther eto, if such breach isnot cured within thirty (30)
days of the Agency's receipt of Vend or's written notice of breach.

Termination for Convenience, Following sixty (60) days written notice, the Agency may
terminate this Agreement or aPurchasing Instrument, in whole or in part, for convenience
without the payment of any penalty or incurring any further obligation or liability to
Vendor, except for pay ments due and owing up tothe date of termination. Termination for
convenience may be for any reason or no reason at all. This Agreement shall remain in
effect with respect to any outstanding Purchasing Instruments.

Termination Due to Lack of Funds or Change in Law. Notwithstanding anything in this
Agreement to the contrary, the Agency shall, upon written notice, have the right to
terminate this Agreement or aPurchasing Instrument, in whole or in part, without penalty
or liability and without any advance notice as a result of any of the follow ing:

941 The legisl ature, governor, or other applicable governing body fail. in the sole
opinion of the Agency, to appropriate funds sufficient to allow the Agency to
either meet its obligations under this Agreement or the applicable Purchasing
Instrument or to operate as required and to fulfill its obligations under this
Agreement or the applicable Purchasing Inst rument;

942 If funds are de-appropr iated, reduced, not allocated. or receipt of funds is
delayed, or ifany fundsor revenues needed by the Agency tomake any payment
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9.5.

9.6.

hereunder are insufficient or unavailable for any other reason as determined by
the Agency in its sole discretion:

9.43. If the Agency’s authorization to conduct its business or engage in activities or
operations related to the subject matter of this Agreement is withdrawn or
materially altered or modified;

9.4.4. If the Agency’s duties, programs, or responsibilities are modified or materially
altered; or

9.4.5. Ifthere is a decision of any court, administrative law judge, or arbitration panel
or any law, rule, regulation, or order is enacted, promulgated. or issued that
materially or adversely affects the Agency’s ability to fulfill any of its
obligations under this Agreement or the applicable Purchasing Instrument.

Limitation of Payment Obligations. In the event of a termination of this Agreement or a
Purchasing Instrument for any reason (except for termination by the Agency pursuant to
Section 9.1 (Termination for Cause by the Agency)), the Agency shall pay only those
amounts, if any, due and owing to Vendor for Services and/or Deliverables up to and
including the date of termination of this Agreement or the applicable Purchasing
Instrument and for which the Agency is otherwise obligated to pay pursuant to this
Agreement; provided however, that the Agency’s obligation to pay Vendor such amounts
and other compensation shall be limited by, and subject to, legally available funds.
Payment will be made only upon submission of invoices and proper proof of Vendor’s
claim. Notwithstanding the foregoing, this Section 9.5 (Limitation of Payment Obligations)
in no way limits the rights or remedies available to the Agency and shall not be construed
to require the Agency to pay any compensation or other amounts hereunder in the event of
Vendor’s breach of this Agreement or any amounts otherwise withheld by the Agency in
accordance with the terms of this Agreement. Notwithstanding anything in this Agreement
or any related agreement to the contrary, the Agency shall not be liable, under any
circumstances, for any of the following:

9.5.1.  The payment of unemployment compensation to Vendor Personnel:

9.5.2. The payment of workers’ compensation claims, which occur during the
Agreement or extend beyond the date on which the Agreement terminates:

9.5.3. Any costs incurred in the normal course of business by Vendor, Vendor
Contractors, or Vendor Personnel in the performance of the Agreement.
including startup costs, overhead, or other costs associated with the performance
of the Agreement;

9.5.4.  Any damages or other amounts associated with the loss of prospective profits.
anticipated sales, or goodwill made in connection with this Agreement; or

or may owe in connection with the performance of this

9.5.5. Any taxes Vend
ding sales taxes, excise taxes. use taxes, income taxes, oOf

Agreement, inclu
property taxes.

Vendor’s Termination or EX iration_Duties. As it relates to this Agreement or any
Purchasing Instrument executed hereunder, upon receipt of notice of termination, upon
expiration, or upon request of the Agency, Vendor shall:

96.1. Except as otherwise directed by the Agency pursuant to Section 9.6.6. cease

work under this Agreement or the applicable Purchasing Instrument and take all
necessary or appropriate steps t0 limit disbursements and minimize costs, and
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furnish a repo rt, within thirty (30) days of the date of notice of termination,
expiratio n, or request , describing the status of all work performed under the
Agreement and such other matters as the Agency may require.

As directed by the Agency , immediately cease using and return to the Agency
any Customer Property provided by the Agency , directly orindirectly, to Vendor
or Customer-Owned Deliverables prepared or developed by Vendor for the
Agency hereunder.

Comply with any directions related to Vendor ' s destruction or return of
Customer Data in accordance with Section | 0.1.2 (Destruction or Return of
Customer Data) .

Immediately retum or refund to the Agency any payments made by the Agenc y
for Deliverables and/or Services that were not rendered or provided by Vendor ,
includingas it relates to any pre-paid fees.

Immediately deliver to the Agency any and all fully paid-up Deliverab les ,
including Customer-Owned Deliverables for which the Agency has a property
interest that is in the possession of or under the control of Vendor , Vendor
Contractors, or Vendor Personnel in whatever stage of development or form at
the time of such termination, expiration , or request.

9.7.  Survival. Expiration or termination of this Agreement or a Purchasing Instrument for any
reason will not release either Party from any dut ies , liab ilit ies , or obligations set forth in

this Agreement which:

9.7.1.

9.7.2.

10. Confidentiality.

The Parties have expressly agreed in writing survive any such expiration or
termination, including as set forth in the following Sections:

au 1. 4 (Compensationand Additional Rightsand Remedies) ;
9.7.1.2. 6 (Ownershipand Intellectual Property);

9.713. 7 (Representations, Warrant ies , and Covenants) ;
9.714. . 8 (Indemnification);

9.7.15. 9(Termand Terminatio n);

9.7.1.6. 10 (Confidentia lity);

9.7.1.7. 11 (Security/Privacy, Business Continuity. and Disas ter Recovery);
and

971 .8. 12 (Contract Administration).

Remain to be performed or by their nature would be intended to be applicable
following any such expiration or termination.

JO.1. Vendors Treatment of Confidential Information.

10.

I . 1. Limited Access. Customer Data shall at all time s remain the property of the

Agency , and the Agency shall retain exclusive rights thereto and ownershp
thereof. Vendor , Vendor Contra ctors, and Vendor Personnel may ha ve acces
to Customer Datasolely to the extent necessar y to carry out their duties under
the Agreement. Vendor, Vendor Contractors, or Vendor Personnel shall
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10.1.2.

10.1.3.

presume all Customer Data is considered confidential, hold all Customer Data
using a reasonable degree of care and use and permit use of Customer Data
solely for the purposes of providing Services and/or Deliverables under this
Agreement, subject to any restrictions set forth herein or in any state and
federal laws, rules, regulations, standards , and orders applicable either during
the Term or thereafter. Vendor, Vendor Contractors, and Vendor Personnel
shall not gather, store, log, archive, use, or otherwise retain Customer Data in
any manner other than as expressly authorized by this Agreement and will not
disclose, distribute, sell, commercially or politically exploit, share, rent,
assign, lease, or otherwise transfer or disseminate Customer Data to any Third
Party, except as expressly permitted hereunder or as Vendor may be expressly
directed in advance by the Agency in writing. Vendor, Vendor Contractors,
and Vendor Personnel shall not remove from any Agency facilities or retain a
copy of any Customer Data unless such removal or retention is necessary to
provide or perform Services and/or Deliverables to fulfill their obligations
under this Agreement or is otherwise approved by the Agency in writing.
Vendor will immediately report the unauthorized disclosure of Customer Data
to the Agency .

Destruction or Return of Customer Data. Upon completion of duties under this
Contract or upon the specific direction of the Department, the contractor shall
certify that the tax information processed and any output generated duringthe
performance of duties under this Contract has been completely purged from
all information storage components, inclu din g, but not limited to data center
facility, laptops, comput ers, and other storage devices. If immediate purging
of all information storage components is not possible, the contractor shall
certify that any tax information remaining in any storage componentshall be
safeguarded to prevent unauthorized disclosures until it has been purged. Once
all tax information processed and output generated has been completely
pur ged, the contractor shall submitasigned certification to the Department to
that effect.

10121 To the extent Vendor is required to destroy Customer Data
pursuant to this Section | 0.1.2 (Destruction or Retumn of
Customer Data) or any other part of this Agreem ent, Customer
Datashall be permanently deleted and shall not be recoverable.
in accordance with National Institute of Standards and
Technology ("NIST")-approved meth ods.

Compelled Disclosures. In the event that a subpoena or other legal process is
served upon the contractor for records containing tax infomlation. the
contractor shall promptly notify the Department and cooperate with the
Departmentand the IRS in any lawful effortto protect the tax information.

102, Treatmentof Vendors Confidential Information.

1021

Safeguarding Obligation. Except as provided or contemplated herein, and
subject to applicable state, federal, or international laws, rules, regulations, or
orders (including lowa Code Chapter 22 and any corresponding implementing
rules, regulations, or orders), the Agency shall not disclose Vendor 's
Confidential Information to a Third Party (excludingthe Agency's Authorized
Contractors) without the prior written consent of Vendor.
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| 0.22. Destruction or Return of Vendor 's Confidential Information . Upon
termination or expiration of this Agreement or an applicable Purchasing
Inst rument , the Agency sha Il, except to the extent otherwise required by
applicable laws, rules, procedures, or record retention schedu les/ requ irements,
retum or dest roy, at Vendor's option, all of Vendor's Confidential Information
(excluding items subject to any continuing licenses inuring to the benefit of
the Agency hereunder or that are required for use of any Customer-Owned
Deliverables or other Deliverables to which the Agency has a continued right
to use, provided that the Agency agees to maintain the same level of
protection for such Confidential Information as it did during the term of this
Agreement).

10.2.3. Compelled Disclosures. Notwithstanding and in addition to the foregoi ng, the
Agency may disclose Vendor's Confidential Information:

10.2.3.1.  Pursuant to any legal, judi cial, regulatory, or administrative
proceed ings , subpoena, summons, deposition, interrogatory,
requests for documents , order, ruling, civil investigative demand,
or other legal, admi nistrative, or regulatory processes;

10.2.32.  Pursuantto anyapplicable laws, rules, or regulations;

10.2.33.  If the Agency reasonably determines such information is not a
confidential record pursuant to lowa Code Section 22.7 or other
applicable laws, rules, and regulations; or

10.2.3.4.  If the Agency, in the Ag ency' s sole dis cretion, determines
Vendor has not provided or is unwilling to provide facts
sufficient to enable the Agency to make a determination as to
whether such information constitutes a confidential record under
lowa Code Section 22.7 or other applicable laws , rule, and
regu lations.

Prior to dis closing any of Vendor' s Confidential Information as permitted
above , the Agency shall provide reasonable notice to Vendor of the
circumstances giving rise to such dis closure. Vendor agrees to indemnify and
hold harmless the Agency and its officers, directors , emplo yees. officials, and
agents from and again stany and all claims , demands , liabili ties, suits, actions .
damages, loss es, taxes , penalties, costs, and expenses of every kind and nature
whatsoever (including the reasonable value of time of the Attorney General's
Office and the costs, expenses , and attorney fees of other counsel retained by
or on behalf of the Agency) arising out of, resulting from, or in any way related
to any judgments or damages awarded against any of the foregoing entities or
individuals in favor of a Third Party requesting any of Vendor 's Confidential
Informationagainst the Agency or any such entities orindiv idua ls .

[ ecord J 2 . Vendor will,
upon the Agencys request and expense and thln a reasonable time period specified by
the Agency , take all actions requested by the Agency to assist it in complying timely with
any request for Customer Data or other data or information that may be made by any Third
Party in accordance with applicable public or open records laws (including lowa Code
Chapter 22) or in connection with any subpoena , court order, discovery request , regulatory
or criminal investigation or proceeding, or any other matter that may require the Agency
to produceor provide Customer Data or other data orinformationto a Third Party. Vendor
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will produce and provide all Customer Dataorotherdataor information within the time
period set forth in the Agency's request. Vendor will take all steps necessary to ensure
Customer Data is stored and maintained in its original state so as to not create any
spoliation, evidentiary, or electronic discovery issues. In addition, Vendor will, upon the
Agency' srequest, takeall actions requested by the Agency toassistitincomplying with
any federal, state, or local record retention requirements, policies, procedures, or other
similar requirements.

1 0.4. Non-Exclusive Equitable Remedy. Each Party acknowledges and agrees that due to the

unigue nature of Confidential Information, there can be no adequate remedy at law for
any breach of its obligations hereunder, that any such breach or threatened breach may
allow a Party or Third Parties to unfairly compete with the other Party resulting in
irreparable harm to such Party, and therefore, that upon any such breach or any threat
thereof, each Party will be entitled to appropriate equitable remedies, and may seek
injunctive relief from a court of competent jurisdiction without the necessity of proving
actual loss, in addition to whatever remedies either of them mighthave at law or equity .
Any breach of this Section 10 (Confidentiality) will constitute a material breach of this
Agreement and be grounds for immediate termination of any applicable Purchasing
Instrument, orin the Agency's case the Agreement, in the exclusive discretion of the non-
breaching Party.

105. Survives Termination . Vendor 's duties, obligations, and liabilities as set forth in this

Section 10 (Confidentiality)shallsurvive termination of this Agreementand shall apply to
allacts oromissions taken ormadein connection with Vendor's, Vendor Contractor's. or
Vendor Personnel's performance of this Agreement regardless of thedate any potential
claim or breach is made ordiscovered by the Agency orits Authorized Contractors.

Security/Privacy, Business Continuity, and Disaster Recovery.

11.1.

11.2.

DRataProtection. Vendor, Vendor Contractors, and Vendor Personnel shallsafeguard the
confidentiality, integrity, and availability of Customer Data, Customer Property. or any
related Deli verab les.

Bersonnel Safequards.
11.2.1.  Background Checks.

11.2.1.1. Floor. To the extent applic able, Vendor shall conduct background
checks in compliance with IRS Publication 1075 on all Vendor
Personnel. Vendor shall provide the Agency with these
background check results in a mutu ally agreeable fom1 and
manner prior to thecommencementofany engagementby Vendor
Personnel.

11.2.1.1.1. If the criminal histor y check reveals a conviction.
Vendor shall work with Agenc y to review the
conviction and any additional in formation provided
by the applicant. Theexistence ofaconviction does
notautomatically disqualify anapplicantoremployee
from performance on this performance or provision
of Services or Deliverables under this Agreement.
Decisions regardingassignment to this Agreement
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will be determined on a case-by-case basis and
consideration will include but not be limited to:

I1.2.1.1.1.1.  The nature of the conviction.

JI21 .11, 2. The length of time between the offense
and the employment decisi on.

11211123, Number of offenses.

11211, 14 . Relatedness of the conviction to the
dutiesand responsibilitiesof theposition.

1121115. Efforts at rehabilitation.

11211186, Accuracy of the information that the
applicant provided on the employment
appli cation.

11.2.1.2. Absent exigent circumstances, applicants and
employees who have been convicted of crimes
involving crimes of dishones ty, financial crimes, and
crimes involving the misuse of confidential
information shall be disqualified from designation as
Vendor Personnel.

11.21.3.  Deferred judgments shall be considered in all
background investigations.

11. 2.1.4. Additional Screening. The Agency reserves the right to subject
Vendor Personnel to additional background checks at any time
priorto or during any engagement. Such background checks may
include a work history, financial review, request for criminal
history data , or local or state criminal history check, national
criminal history check through the Federal Bureau of
Investigation (""FBI'"), or other background check requirement
imp osed or permitted by law, rule. regu lation, order, or policy.
VendorPersonnel mayberequired toauthorizetherelease ofthe
results of criminal history checks, including those through the
FB I, to one or more other Governmental Entiti es. Such
background checks may be conducted by the Agency or its
Authorized Contractors. The Agency may also require Vendor o
conduct awork historyor financial review of Vendor Personnel.
Vendor shall provide the Agency with these background check
results in a mutuall y agreeable form and manner prior to the
commencement of any engagement by Vendor Personnel.

11.2.1.5. Vendor shall be responsible for payment of all costs associated
withany and all background checks towhich Vendor Personnel
are sub jected, regardless of whether such background checks are
conducted by Vendor or the Agency or its Authorized Contractors .

11.2.2. Right to Remove Individual s. Should the Agency be dissatisfied with the
performance, competence, responsiveness, capabilities, cooperativeness, or fitness
for a particular task of any Vendor Personne |, the Agency may request the
replacement of such Vendor Personnel (*'Replacement Request™) . The
Replacement Requestshall bein writing and upon receipt of therequest. VVendor
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12.

shall make reasonable efforts to furnish a qualified and acceptable replacement
within fifteen (15)businessdays. If the Agency , in its sole discretion,determines
Vendor Personnel pose a potential security risk and notifies Vendor of such
security risk in its Replacement Request, Vendorshall immediately remove such
individu alany replacement fumished by Vendorin connection with sucharequest
may notperform or provide Services or Deliverables tothe Agency unlessand
untilthe Agency gives its consent to VVendor's use ofsuch replacement.

11. 2.3. Non-disclosure/Confidentiality Agreements. To the extent appli cable, Vendor

Personnel mayberequired to signa confidentia lity agreement substantia lly similar
tothe Agency's standard confidentiality ornon-disclosure agreement(s), or other
confidentiality or non-disclosure agreement(s) as set forth in the applicable
Purchasing Instrument, includingas may be required by applicable law, rule,
regulation, orpolicy.

11 .3. Survives Temmination. Vendor 's duties, obligations, and liabilities as set forth in this

Section 11 (Security/Privacy, Business Continuity,and Disaster Recovery) shallsurvive
termination of this Agreementand shallapply toallactsoromissionstaken ormade in
connectionwith Vendor's, VendorContractor's,orVendor Personnel's performance of
this Agreement regardless of the date any potentialclaim orbreach is made ordiscovered
by the Agency orits Authorized Contractors.

General Provisions.

12.1.

12.2.

12.3.

124.

- .Vendoror Vendor Contractors
will negotiate with the Agency in good faithany agreements to addressany compliance,
legal,confidentiality,orprivacy concemsthatmaybe unique to the Agency in connection
with this Agreement, including executing a Confidential Information Requirements for
Vendorsaddendumasrequiredby Pub1075.Such Ancillary Agreementsshall beattached
asSpecial Termsand Conditionshereto and incorporated by referenceas if fully setforth
herein.

Immigration Status. Vendorand Vendor Contractorsare responsible forensuring Vendor
Personnelpossessand maintain valid Visasforany VendorPersonnelforwhoma Visa is
required.

No Publicity. Duringthe Term of this Agreementand atalltimesafter the terminationor
expiration of this Agreement, Vendor. Vendor Contractors, and Vendor Personnel shall
notmakeanymedia release orotherpublicannouncement relatingto orreferringto this
Agreement,a Purchasing I nstrument,orthe Servicesor Deliverablesprovided hereunder
withoutthe Agency 's prior written consent. Vendor, Vendor Contractors,and VVendor
Personnelshallacquire no right to use,and shall not use, without the Agency's written
consent, thetermsorexistence of this Agreement, Purchasing Instrument. orthe factof
providingServicesorDeliverablesto the Agency hereunderorthe names.tradenames,
trademarks, service marks,artwork, designs,orcopyrighted materialsof the Stateoflowa,
its related entities,emp loyees, assigns, successors or licensees: (@) inany advertising,
publicity,press release, customer list, presentation orpromotion ; (b)to expressorto imply
anyendorsement of Vendor or Vendor 's Services or Deliverables by the State of lowa; or
(c) in any manner other thanexpressly in accordance with this Agreement.

Independent Contractor. Vendorisan independent contractorperformingservices forthe
Agency.
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12.41.  Vendor, Vendor Contractors, and Vendor Personnel shall not hold themselves
out as an employee or agent of the State of lowa or its related entities.

12.4.2. Except as otherwise expressly provided herein or in a Purchasing Instrument ,
Vendor or Vendor Contractors shall be responsible for maintaining and
furnishing a place of work, and any tools , supplies, apparel, faciliti es,
equipment, and appropriate communications devices and services required for
Vendor Personnel to perform and provide the Services and/or Deliverables
hereunder.

i} VendorPersonnelare noteligib lefororotherwise entitled to,and VVendorshall
ensureVendorPersonnelnever claimtheyare eligible for or otherwise entitled
to, any Agency employee benefits, including retirement benefits, insurance
coverage, or the like.

o, Vendor Personnel shall notbe considered emp loyees of the State of lowa for
any purpose, including forfederal or Agency tax purposes. The State of lowa
will notwithhoId taxes on behalf of Vendor . Vendor shall be responsible for
payment of all taxes in connection with any income earned inconnection with
its performance of this Agreement.

% The Agency shall have no right or authority to direct or control Vendor
Personnel with respect to the performance or provisioning of Services or
Deliverables under this Agreement, orwith respectto any other matter, except
as otherwise provided by this Agreement or a Purchasing Instrument. The
Agency is interested only inthe results to be achieved by Vendor under this
Agreement and related Purchasing Instruments. The manner and method of
performing and providing Services and Deliverables under this Agreementand
related Purchasing Instruments shall be under the exclusive control of Vendor,
in accordance with the terms and conditions of this Agreement and the
applicable Purchasing Ins trument(s ).

1 2.4.6. During any engagement under this Agreement , Vendor Personnel may
performworkonbehalfof,andprovidedeliverablesto, Third Parties,and may
market and advertise their services to Third Parties,so long as such activities
do not: (a) violate any terms or conditions of this Agreement; (b) adversely
affect the performance orprovisioning of Services or Deliverables hereunder
or satisfaction of any other duties, responsibi lities, or obligations set forth
herein; (c) create an actual or potential conflict of interest ; (d) violate any
intellectual property rights or interests of the Agency; (e) intentionally expose
the Agency to an increased risk of experiencing a Security Breach or other
cyber event.

12.4.7. Vendor and Vendor Contractors shall be free to hire emp loyees as is necessary
for their business purp oses; provided, that such emp loyees providin g or
provisioning Services or Deliverables hereunder shall satisfy the terms and
conditions of this Agreement and any Purchasing Ins trument(s) executed
hereunder. The Parties acknowledge and agree that the Agencywi ll nothave
the authority to hir e, fire, supervise, control, or manage any Vendor Personnel.

12.4.8. Vendor Personnel shall not receive performance reviews, vocational training,
or business cards from the Agency; shall clearly state in any and all
communications related to the performance or provisioning of Services or
Deliverables hereunder that they are empl oyees of Vendor or Vendor
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125.

126.

127.

128.

Contractor,asopposed to employeesof the Agency; and shall notbe subject
to the Agency's standard disciplinary practices andprocedures.

Amendments, This Agreement may be amended, modified, or replaced from time to time
by mutual consent of the Agency and Vendor. Allamendmentsto this Agreement must

be executed by both Parties in writing.

No Third Party Beneficiaries. Exceptas otherwise expressly stated herein, thereare no

Third Party beneficiariesto this Agreement.

Choice of Lawand Forum. This Agreement shall be governed in all respects by, and

construed inaccordance with,the laws of the State of lowa, without giving effect to the
choice of law principles thereof. Any and all litigation or actions commenced in
connection with this Agreement, including after expiration or termination of this
Agreement, shall be brought in Des Moines, lowa, in Polk County District Courtforthe
State of lowa, if jurisdiction is proper. However, if jurisdiction is not proper in the lowa
District Court for Polk County, but is proper only ina United States District Court, the
mattershallbe commenced inthe United States District Courtforthe Southern District of
lowa, Central Division. Vendor irrevocably: (i) consentsand agrees thatany legal or
equitable action or proceedingarising under, in connection with orarising out of this
Agreement shallbe brought and maintained exclusively in the aforesaid courts;

(i) submits toand accepts, with respect toany such action or proceedin g, foritand in
respect of its properties and assets regardless of the physical or legal situs thereof,
generally and unconditionally, the jurisdiction of the aforesaid courts; and (iii) waives any
objection to such jurisdiction based on forum non conveniens orotherwise. This provision
shall notbe construed aswaivingany immunity tosuitorliability, instate orfederalcourt,
whichmay beavailable tothe Agency or its officers, directors,employees, officials, and
agents, including sovereign immunity, govemmentalimmunity,immunity based onthe
Eleventh Amendment to the Constitution of the United States, or otherwise. Vendor
irrevocably consents to service of process by certified or registered mail addressed to
Vendor's designated agent. If forany reason VVendor'sagent for service isunable to act
assuchortheaddressoftheagent changes, Vendorshallimmediately appointa newagent
and provide the Agency with written notice of the change inagentoraddress. Any change
in theappointment of theagent oraddress will be effective only uponactual receipt by
the Agency. Nothingin this provision will alter the right of the Agency toserve process
inanyothermannerpemitted by law. ThisSection 12.7 (Choice of Lawand Forum)shall
survive termination of this Agreement.

jon. This Agreement may not be assigned, transferred, or
conveyed inwhole orin part without the prior written consent of the other Party, except
that the Agency may assign, transfer, orconvey this Agreement , in whole or in part, to
any Governmental Entity that succeeds its duties hereunder or otherwise assumes
responsibility for functions orduties currently assumed by the Agency. For purposes of
construing this clause, a transfer of a controlling interest in VVendor, a merger, sale, or
consolidation of Vendor, or a sale of substantially all of Vendor' s assets shall be
consideredanassignment. Vendoragreesthatitshall provide the Agency with the earliest
possible advance notice ofany proposed sale ortransfer orany controlling interest in or
substantialassetsof Vendorand ofany proposed merger,sale,orconsolidation of Vendor.
Vendoragreesthatitshall notusethis Agreement,orany portion thereof, forcollateralor
tootherwise secureany financial obligation of \Vendororanyaffiliate thereof without the
prior written consentof the Agency. Vendor furtheragrees that it may notassign, pledge
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as collateral, grantasecurity interestin, create a lien against, or otherwise encumber any
payments that may or will be made to VVendor under this Agreement.

129. Use of Third Parfjes.

12.9.1. None of the Services and/or Deli verables, to be provided by Vendor pursuant
to this Agreement shall be subcontracted or delegated to any Third Party,
including Vendor Contractors, without the prior written consent of the Agency,
suchconsent notto beunreasonably withheld. Such consentshall not be deemed
in any way to provide for the incurrence of any additional obligation of the
Agency, whether financial orotherwise. Any subcontract to which the Agency
has consented shall be in writing and shall in no way alter the terms and
conditions ofthis Agreement. Allsubcontracts shall besubject tothe termsand
conditions ofthis Agreement and toany conditions ofapproval that the Agency
may deem necessary. Vendor issolely liable foranyand all payments that may
be due to Vendor Contractors pursuantto any subcontract. Vendor shall
indemnify and hold harmless the Agency and itsofficers, directors,employees,
officials, and agents from andagainstany and all claims, demands, liabiliti es,
suits, actions, dama ges, losses, taxes, penalties, costs and expenses of every
kind and nature whatsoeverarising out of, resulting from, or in any way related
to Vendor's breach of any subcontract into which it enters, including Vendor's
failure to pay any and all amounts due to any Vendor Contractor. In addition,
the Agency is notresponsible for any failureofany Vendor Contractorsto pay
any amounts that may be due Vendor, and Vendor may not refuse to perform
its obligations under this Agreement for any such failu re. If Vendor fails ,
neglects, or refuses to pay promptly, as due, any claim for labor or services
furnished to Vendororany subcontractor by any person in connection with the
Services and/or Deliverables performed orprovided underthis Agreement, the
Agency may pay such claim and charge the amount of the payment against
funds due or to become due Vendor under this Agreement. The paymentofa
claim in such manner shall not relieve Vendor orits surety from any obligation
with respectto any unpaid claims. All subcontracts shall contain provisions
which allow the Agency or its designee to access the sub contractor's books.
documents, and records and for inspections of work, as required of Vendor
herein. Nosubcontract ordelegation of work shall relieve or discharge VVendor
from any obligation, provision, or liability under this Agreement. Vendor shall
remain responsible for such performance and shall be fully responsible and
liable for all acts or omissions of any VVendor Contractors. Any action of a
Vendor Contractor, which, ifdone by Vendor,would constitute a breach ofthis
Agreement, shall bedeemed a breach by Vendorand havethesame legal effect.

1 2.9.2. Subject to the foregoin g, as the date of the execution of thi s Agreement the
Agency expressly consents to Vendor's use of the following Vendor
Contractor 's for the following purposes:

12.9.2.1. As of the Effective Date, there will be no subcontractors utilized
und er this Agreement.

1 2.1 0. dntegration. This Agreement represents the entire agreement between the Parties
concerning the subject matter hereof, and neither Party is relyingon any representation
that may have been made which is notincluded in this Agreement.
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2,

This Agreement supersedes all prior Agreements
between the Agency and Vendor for the Services and/or Deliverables provided in
connection with this Agreement.

12.12. Wajver. Except as specifically provided for in a waiver signed by duly authorized

representativesof the Agencyand Vendor, failure by the Agency orVendoratany time
to require performance by the other Party orto claima breach of any provision of this
Agreementshallnothe construed asaffectingany subsequentbreach orthe rightto require
performance with respect thereto orto claim a breach with respect thereto. No term or
condition of this Agreement shallbeheld to be waived, modified, ordeleted exceptby an
instrument, in writing, signed by the Parties hereto.

12.13+ Notices. Notices under this Agreement shall be in writing and delivered to the

12.14.

representative of the Party to receive notice (identified below) at the address of the Party
to receive notice as it appears below oras otherwise provided for by proper notice
hereunder. The effective date forany notice under this Agreement shall be the date of
deliveryof suchnotice (notthe dateof mailing)which maybeaffected by certified U.S.
Mail retumn receipt requested with postage prepaid thereon or by recognized ovemight
delivery service, such as Federal Express or UPS:

If to the Agency:
State of lowa Office of the Chief Infonnation Officer

200 E. Grand Avenue

Des Moines, lowa 50309

ights. The various rights, powers, options, elections,and remedies of the
Agency provided for in this Agreementshall be construed ascumulative and no one of
them isexclusive of the othersorexclusive ofany rights, remedies, orprioritiesa llowed
by law,and shallin no wayaffect orimpair the right of the Agency to pursueany other
contractual, equitable,orlegalremedy to which they may be entitled. The election by the
Agency ofany oneormore remedies shall not constitutea waiver of the rightto pursue
otheravailable remedies.

30

=



12 5,

Severability. Ifany provision of this Agreement is determined by a court of competent
jurisdiction to be invalid or unenforceable, such determination shall notaffectthe validity

or enforceability of any other part or provision of this Agreement.

12.1 6. Time is of the Essence. Both parties will work together in good faith to meet scheduled

1217.

12.18.

1219.

12.20.

1221.

requirements with respect to Vendor's performance of its obligations under this
Agreement. Vendor shall ensure that all Vendor Personnel providing Services and
Deliverables hereunder are responsive to the Agency's requirementsand requests in all
respe cts, including working to meet any specific timelines identified ina duly executed

Purchasing Instrument.

Authorization. Vendor represents and warrants that it has the right, power, and authority
to enter into and perform its obligations under this Agreement and that it has taken all
requisite action (corporate, statutory, or otherwise) to approve execution, delivery, and
performance of this Agreement ,and this Agreement constitutesa legal, valid,and binding
obligation of VVendor, enforceable in accordance with its terms.

Successors in Interest. All terms, provisions, and conditions of the Agreement shall be
binding uponand inure tothe benefit of the Partieshereto and their respective successors,

assigns, and legal representatives.

RecordsRetentionandAccess. Vendorshallmaintain books, documents,andrecordsthat

sufficiently and properly document VVendor's performance under this Agreement,
includingrecordsthat document all fees and otheramounts charged duringthe Tennof
this Agreement, fora period ofat leastfive (5) years following the later of the date of final
payment, termination, or expiration of this Agreement, or the completion ofany required
audit. Vendorshall permit the Auditor of the Stateof lowa orany authorized
representative of the Agency, and where federal funds are inv olved, the Comptroller
Generalof the United States orany otherauthorized representative of the United States
government, to access and examine, audit , excerpt, andtranscribeany pertinent books,
doc um ents, or other records of Vendor, whether electronic or optically stored, relating
directly orindirectly to Vendor's performance under this Agreement. Vendor shall not
impose an unreasonable charge or seek payment forany unreasonable fee, charge, or
expense associated withany audit or examination of such books, documents and records.
Vendor shallrequire Vendor Contractors to agree to the sameprovisions as set forthin
this Section 12.19 (Records Retention and Access). Auditors shall notbea competitor of
Vendorand shallagree to Vendor's standard confidentiality terms.

Headings or Captions and Temms. The section headings or captions set forth in this

Agreement are for identification puposesonlyand do not limit or construe the contents
ofthesections.Unlessthe context of this Agreement otherwise clearly requires, references
to the plural include the singular, references to the singular include the plural, and the
word "or" has the inclusive meaning represented by the phrase "and/or.” The words
"include™ and " in clud i ng" shall be deemed to be followed by the phrase ‘*with out
limitation" or " but not limited to." The words "thereof ," "herein ," " hereund er," and
similar terms in this Agreement refer to this Agreement as a whole and not to any

particular provision of this Agreement.

Multiple Counterpatsand Electronic Signatures. This Agreementandallrelated Special

Tems and Conditions, Ancillary Agreements, Purchasing | nst ruments , schedules,
exhibits, and other like documents that are executed or may be executed hereund er,
includingany amendments to any of the foregoing, may be executed in several
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1222.

12.23.

12.24.

1225.

12.26.

counterparts,allof which when taken together shall constitute one contract bindingon all
Parties , notwithstandingthatall Parties are not signatories to the same counterpart. Each
such document(s) shall constitute an original. Signatures on such documents executed,
scanned and transmitted electronically and electronic signatures shallbe deemed original
signatures , with such scanned and electronic signatures having the same legal effect as
original signatures. Such documents may be accepted, executed , oragreed to through the
use of an electronic signature in accordance with the Electronic Signatures in Global and
National Commerce Act (""E-Sign Act™), Title 15, United States Code, Sections 700 | et
seq., the Uniform Electronic Transaction Act, codified at lowa Code chapter 554D
(""UETA"), or any other applicable state law, rule, policy, standard , directive, or order.
Any document accepted, executed, or agreed to in conformity with such laws , rules,
policies , standards, directives, or orders will be binding on the signing Party asif it were
physically executed . Vendor acknowledges and agrees it will not contest the validity or
enforceability of any such document(s), including under any applicable statute of frauds,
because they were accepted, signed, or transmitted in electronic form. Vendor further
acknowledges and agreesthat it will not contest the validity or enforceability of a signed
scanned or facsimile copy of any such document(s) on the basis that it lacks an original
handwritten signature, or on the basis that the Parties were not signatories to the same
counte rpart.

Not a Joint Venture. Nothing in this Agreement shall be construed as creating or
constituting the relationship of the partnersh ip, joint venture (or otherassociation of any
kind or agent/principal relationship) between the Parties hereto. No Party, unless
otherwise specifically provided for herein , hasthe authority to enter into any agreement
or create an obligation or liability on behalf of, in the name of, or binding upon, another
Party to this Agreement.

Attachments. The Parties agree that if an Addendum , Attachment, Rider , Schedule ,
Appendix , or Exhibit is attached hereto by the Parties, and referred to herein, then the
same shallbe deemedincorporated herein by reference as if fully set forth herein.

. Eurther Assu rances and Corrective Instruments . The Parties agree that they will,

from time to time, execute, ackno wledge, and de li ver, or cause to be executed ,
acknowledged and delivered , such supplements hereto and such further instruments as
may reasonably be required for carrying out the expressed intention of this Agreement.

Obligations of Joint Entities. If Vendor is a joint entity, consisting of more than one

in dividual, partnershi p, corporation or other business organ ization, all such entities shall
be jointly and severally liable for carrying out the activities and obligations of this
Agreement,and forany default of suchactivitiesand obligations.

Eorce Ma je ure . Neither Party shall be in default under this Agreement if performance is
prevented , de la yed, or made impossible to the extent that such prevention , dely, or
impossibility is caused by a "force majeure ." The term " force majeure " as used in this
Agreement includes an event that no human foresight could anticipate or which if
antici pated, is incapable of being avoided . Circumstances must be abnomal and
unforeseeab le , so that the consequences could not have been avoided through the exercise
of all due care, such as acts of God, war, civil dis turb ance, epidemics and/or pandemics
and any consequences thereof, and other similar catastrophic events or causes. The delay
or impossibility of performance must be beyond the control and without the fault or
negligence of the Parties . " Force majeure " does not inclu de: financial difficulties of
Vendoror Vendor Contractors; claims or court orders thatrestrict Vendor 's or Vendor
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12.27.

Contractor's ability to perform or deliver the Services and/or Deliverables contemplated

by this Agreement ;strikes; laborunrest;supply chain disruptions ; internetfail ure; power
failures; hackerattacks; denial of service attacks; virus or other malicious software attacks
or infections; or Security Breach, except to the extent that the foregoing could not have
otherwise been prevented by commercially reasonable actions on the part of Vendor. If
delay results from a Vendor Contractor's conduct, negligence, or failure to perform,
Vendor shall not be excused from compliance with the terms and obligations of Vendor
unless the Vendor Contractoris prevented from timely performance by a " force majeure ™
as defined in this Agreement. If a " force maje ure " delays or prevents Vendor's
performance, Vendorshallimmediately useits commercially reasonable effortsto directly
provide alternate, and to the extent possible, comparable performance. Comparability of
performance and the possibility of comparable performanceshall bedeterminedsolely by
the Agency. The Party seeking to exercise this provision and not perform or delay
performance pursuanttoa "force majeure " shall immediately notify the other Party of the
occurrence and reason for the delay. The Parties shall make every effort to minimize the
time of nonperformanceand thescope ofwork notbeing performed due to the unforeseen
events. Dates by which Vendor's performance obligations are scheduled to be met will be
extended only for a period of time equal to the time lost due to any delay so caused.

Material Breaches. The references in this Agreement to specific material breaches of this
Agreement shall not be construed as implying that other breaches of this Agreement are
not material.

12.28 . Right of lnspection/Contract Compli ance. Vendor shall allow the Agency making

12.209.

12.30.

purchases or its designee to inspect Vendor ' s books and records at reasonable times in
order to monitor and evaluate performance of this Agreement. All subcontracts shall
contain provisions which allow the same. In addition , Vendor agrees that the Agency or
its designee may conduct a complete contract compliance audit annually during the Term
of this Agreement and after termination or expiration of this Agreement to determine
whether or not Vendor is complying with the terms of this Agreement and all related
Special Terms and Conditio ns, Ancillary Agreements , Purchasing Instruments, schedules ,
exhib its, and other like documents. Vendor shall promptly comply with and correct any
deficiencies noted in the audit report as audit exceptions and will use reasonable efforts
to implement any recommendation s requested by the Agency or its des ig nee. Vendor shall
not impose any unreasonable charge or fee in connection with any contract compliance
audit.

Taxes. Vendor shall be responsible for paying any taxes incurred by Vendor in the
performance of this Agreement. The Agency is exempt from the payment of Agency sales
and other taxes:,

Title to Property. Title to all property, including Customer Property, furnished by the
Agency to Vendor to facilitate the performance of this Agreement and any Customer-
Owned Deliverables shall remain the sole property of the Agency or applicable Third
Party owning Customer Property that has been licensed to the Agency . All such property
shall only be used by Vendor for purposes of fulfilling its obligations under this
Agreement and shall be returned to the Agency upon the earliest of completion,
termination, or cancellation of this Agreement or the applicable Purchasing Instrument,
or at the Agency 's request. Vendor acknowledges that it shall acquire no interest or rights
in and to such property. Except as expressly provided for in this Agreement , Vendor shall
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notdisclose oruse such property forany of thefollowing purposes, including pledging or
encumbering it; selling or using it for monetary gain; using it to compile mailing lis ts;
solicit business; or pursue other business activities. Title to all property purchased by
Vend or, for which Vendor has been reimbursed or paid by the Agency under this
Agreement, or for Customer Property or Customer-Owned Deliverables purchased and
paid for by the Agency under this Agreement, shall pass to and vest in the Agency.

12.31. . Exclus ivity. This Agreement is not exclusive. The Agency may obtain similar or
identical Services from other vendors.

12.32.  Award of Related Agreements, The Agency may undertake or award supplemental or

successor agreements for work related to this Agreement. VVendor shall cooperate fully
with Authorized Contractors who may be engaged by the Agency in connection with this
Agreement, including complying with any license terms, conditions, or restrictions
imposed by such Authorized Contractors in connection with any systems, software, or
other intellectual property owned by or licensed by or through such Authorized
Contractors as such license terms, conditions or restrictions have been made available to
Vendorat the timeof their effectivenesson Vendor. Any reference hereinto the Agency's
designee or other like reference shall be deemed to include its Authorized Contractors.
Vendor will ensure that any Vendor Contractors or Vendor Personnel will abide by this
provision.

12.33.  Sovereign Immunity . The Agency, on its own behalf or on behalf of any of its officers,
directors, empl oyees, officials, and agents, does not waive sovereign immunity or any
otherimmunity availableto itby enteringinto this Agreement andspecificallyretainsand
reserves the defense of sovereign immunity or any other immunity and all defenses
available under Agenc yand federal laws, rules,and regulations forany claim arising out
of or related to this Agreement.

12.34. . Attorney' s Fees and Expenses. In the event Vendor defaults on any of its

obligations under this Agreement, VVendor shall pay to the Agency all reasonable costs
and expenses (including the costs, expenses, and attorney fees of other counsel retained
by or on behalf of the Agency) incurred by the Agency in enforcing this Agreement or
any of its rights and remedi es with respect thereto.

12.35. Care of Property. Vend or sha Il be responsible for the proper cust ody and care of any
property, data, datab ases, software, interfaces, hardware, telecommunications lines and
equi pment, and intellectual prope rty, including Customer Property, furnished by the
Agency for Vend or's use in connection with the performan ce of the Agreement. VVendor
shallexercis eitsreasonab le efforts toprevent intentional damage to all such property and
shall, at the Agen cy' s requ est, restore damaged property to its condition prior to the
damage at the sole expense of Vend or. Such restoration shall be complete when judged
satisfactory by the Agency . In addition, atthe Agency's request, Vendor will reimburse
the Agency for any loss or damage to such property caused by Vendor , Vendor
Contractors, or Vendor Personnel, except for reasonable wear and tear. VVendor shall not
take any action that would impair the value of, or goodwill associated with. the name,
property, and intellectual property rights of the Agency or State of lowa.

12.36. Liquidated Damages. There shall be no liquidated damages under this Agreement or any
Purchasing Instrument executed hereunder.
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13.

12.37.  Survives Termination. This Section 12 (General Provisions) shall survive termination or
expiration of the Agreement.

Limitation of Liability. Except as otherwise set forth herein, and only to the extent permitted by
and not prohibited by applicable laws, rules and regulations: (a) the maximum liability of either

Party under this Agreement shall be one (1) times the Contract Value (Contract Value is defined as

the aggregate total compensation to be paid to Vendor under the entire term of Project which Project

may be more fully described in a project charter or other similar document, and including all

Purchasing Instruments thereunder); and (b) no Party shall be liable to the other for consequential,
incidental, indirect, special, or punitive damages; provided, however, under no circumstances shall

the foregoing limitations apply to any losses, damages, expenses, COSts, settlement amounts, legal
fees, judgments, actions, claims, or any other liability arising out of or relating to:

udulent conduct, intentional or willful misconduct, or the

13.1. Intentional torts, criminal acts, fra
gross negligence, or bad faith of Vendor, Vendor Contractors, of Vendor Personnel;

13.2.  Death, bodily injury, or damage to real or personal property;

13.3.  Any contractual obligations of Vendor pertaining to indemnification; intellectual property;
liquidated damages; compliance with Applicable Laws; or confidential information;

13.4.  Any claims arising under provisions of the Agreement calling for indemnification of the
State of Iowa or any Indemnitee for third-party claims against the State of lowa for bodily
injury to persons or for damage to real or tangible personal property caused by Vendor's,
Vendor’s Contractor’s, or Vendor Personnel’s negligence or willful conduct.

13.5.  Survives Termination. This Section 13 (Limitation of Liability) shall survive termination
or expiration of the Agreement.
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